
In  the Matter of R obert T rent, Departm ent of Corrections  

CSC Docket  No. 2009-4310 

(Civil Service  Com m iss ion , dec ided Septem ber 21, 2011)  

 

Rober t  Trent , a  Senior  Invest iga tor , Pa role and Secured Facilit ies, 

represented by Ca ther ine Elston , Esq., appea ls the decision  of the Depar tment  of 

Correct ions to reassign  h im from Mounta inview Youth  Correct iona l Facility to the 

Cent ra l Recept ion  and Assignment  Facility.
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By way of background, the appellan t  and M.M. (a  female Pr incipa l Clerk 

Typist ), filed separa te compla in ts with  the Equa l Employment  Division  (EED), 

Depar tment  of Correct ions, a lleging tha t  each  had harassed the other  in  viola t ion  of 

the New J ersey Sta te Policy Prohibit ing Discr imina t ion  in  the Workplace (Sta te 

Policy).  As a  resu lt  of the compla in ts, the appellan t  was “temporar ily” reassigned to 

the Cent ra l Recept ion  and Assignment  Facility, effect ive March  18, 2009.  In  a  May 

4, 2009 let ter , the EED indica ted tha t  with regard to the compla in t  filed aga inst  the 

appellan t , the invest iga t ion  did not  substant ia te a  viola t ion  of the Sta te Policy and 

therefore, the mat ter  was closed.  However , the EED a lso noted tha t  “due to the 

circumstances” of the mat ter , it  was being refer red for  appropr ia te administ ra t ive 

act ion .  In  a  May 28, 2009 let ter  to the appellan t ’s a t torney, the EED indica ted tha t  

the “imposit ion  of the remedia l measures of EED ret ra in ing and t ransfer” were 

necessa ry and appropr ia te under  the circumstances.  Specifica lly, it  noted that  the 

compla in t  aga inst  the appellan t  a lleged sexua l ha rassment  and a lthough severa l 

a llega t ions were substant ia ted, none of the a llega t ions suppor ted a  finding tha t  the 

appellan t  had acted in  viola t ion  of the Sta te Policy.  However , the EED noted that  

the appellan t ’s conduct  warranted immedia te remedia l act ion  to ensure tha t  no 

fur ther  conduct  would be taken  by h im aga inst  M.M., and to ensure tha t  he was 

aware of the sexua l ha rassment  provisions under  the Sta te Policy.  T herefore, the 

EED mainta ined that  the “t ransfer” of the appellan t  to a  loca t ion  “geographica lly 

close to home” and t r a in ing about  the Sta te Policy was necessa ry.  As a  resu lt , the 

appellan t ’s reassignment  was made permanent .    

 

On appea l, the appellan t  a r gues tha t  by reassigning h im, the appoin t ing 

author ity has imposed unlawful disciplinary act ion  in  viola t ion  of Civil Service law 

and ru les.  In  the instan t  mat ter , the appellan t  notes tha t  the EED indica tes tha t  

he was reassigned solely to prevent  some kind of ha rassing conduct , which  it  

determined had not  occur red since it  found he had not  viola ted the Sta te Policy.
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Therefore, he a rgues tha t  h is reassignment  cannot  be classified as anything but  a  

disciplina ry pena lty with  ca reer  a lter ing implica t ions.  Specifica lly, he a rgues tha t  

he is precluded from obta ining any promot iona l oppor tunit ies tha t  he would have 
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 Moun ta inview Youth  Correct iona l Facility is loca ted in  Annandale, Hunterdon  Coun ty and the 

Centr a l Recept ion  and Assignmen t  Facility is loca ted in  Tren ton , Mercer  Cou nty.   
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 Since the EED did not  find a  viola t ion  of the Sta t e Policy, th e appellan t  did not  appeal tha t  

determina t ion .  However , he a sser t ed th a t  h e did n ot  engage in  any of th e a lleged conduct .   



been eligible for  a t  h is former  loca t ion  (Mounta inview Youth  Correct iona l Facility), 

and he was effect ively demoted from being second in  charge a t  Mounta inview Youth 

Correct iona l Facility to having no supervisory responsibilit ies.  He a lso asser t s tha t  

cont ra ry to the EED’s asser t ion , he was not  reassigned to a  loca t ion  closer  to h is 

home.
3
  Ra ther , h is new loca t ion  is over 40 miles fur ther  from his home than 

Mounta inview Youth Correct iona l Facility was from his home.  Addit iona lly, the 

appellan t  a rgues tha t  h is due process r ights were viola ted since he had no not ice or  

an  oppor tunity to be heard, pr ior  to discipline being inst itu ted.  Consequent ly, t he 

appellan t  main ta ins tha t  h is reassignment  should be reversed.   

 

In  response, the EED argues tha t  the appellan t ’s cla im is without  mer it  and 

should be dismissed.  Specifica lly, it  main ta ins tha t  the invest iga t ion  corrobora ted 

tha t  the appellan t  had ca lled M.M. on  her  persona l cell phone, gave her  chocola tes 

and a  handwrit ten note indica t ing tha t  “you have a  specia l place in  my hear t ,” and 

wanted to speak with  her  about  “something persona l.”  However , the EED 

determined tha t  “[w]hile th is conduct , by it se lf, may not  establish  a  cla im for  sexua l 

ha rassment  under  the [Sta te] Policy, it  does warrant  immedia te remedia l act ion  to 

be taken  by the [appoin t ing author ity] to ensure tha t  fur ther  ha rassing conduct  

does not  occur .”  Therefore, in  order  to ensure tha t  no fur ther  inappropr ia te conduct  

would occur , the appellan t  was reassigned to another  office, he was provided one -

on-one EED counseling, and he was provided with  a  wr it ten  direct ive not  to engage 

in  any fur ther  conduct  in  th is regard.  The EED argues tha t  the appellan t ’s 

reassignment  was made in  good fa ith  pursuant  to N .J .S .A. 11A:4-16.  Specifica lly, it  

a sser t s tha t  there was a  substant ia l basis for  it  to take the remedia l act ion  of 

reassigning the appellan t  to an  office within  close geographic proximity t o his home.   

The EED mainta ins tha t  the appellan t ’s reassignment  does not  const itu te a  

disciplina ry act ion  or  an  issue appropr ia te for  appea l to the Civil Service 

Commission  (Commission) as it  was not  an act ion  recognized by the union  cont ract  

to serve as the basis of an  appea l to the Commission .  In  th is regard, it  a sser t s tha t  

the union  cont ract  for  the New J ersey Invest iga tors Associa t ion  provides under  

Art icle X, C. Scope of Gr ievance (1)(a ), tha t  appea ls may be made direct ly to the 

Commission  only for  out -of-t it le work, posit ion  classifica t ion  and reeva lua t ion 

review, layoff and reca ll r igh ts, examina t ion  procedures for  which  an  appea l exist s, 

release a t  the end of a  working test  per iod, and denia l of sick leave in jury (SLI) 

benefit s.  Therefore, since no disciplina ry act ion  was taken  against  the appellan t  

pursuant  to N .J .A.C. 4A:2-2.2 and N .J .A.C. 4A:2-2.9, the appellan t ’s appea l should 

be dismissed since it  is not  a  subject  mat ter  tha t  he is a llowed to appea l pursuant  to 

h is union  cont ract .  Ra ther , it  a rgues that  h is only avenue of recourse is to file a  

gr ievance under  h is cont ract .  Fur ther , t he EED contends tha t  the cour t s have 

recognized tha t  the movement  of an  employee from one depar tment  to another  does 
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 Per sonnel records indica te th a t  the appellan t  r esides in  Ph illipsb urg, Warren  County. 



not  const itu te an  inappropr ia te t ransfer  for  disciplina ry reasons.
4
  The EED cla ims 

tha t  since the remedia l act ion  under taken  by it  was necessa ry to provide a  work 

environment  free from harassment , and it  was not  a rbit ra ry, capr icious or  

unreasonable, then  the appellan t ’s appea l should be dismissed . 

 

In  response, the appellan t  a rgues tha t  the informat ion  supplied by the EED 

is a  bla tan t  misrepresenta t ion  of this mat ter .  Init ia lly, the appellan t  a sser t s tha t  

the EED’s pa r t ia lity in  th is mat ter  could not  be more pronounced since it  merely 

reitera tes M.M.’s a llega t ions and fa ils to provide h is responses t o the a llega t ions or  

address h is cross-compla in t .  Moreover , the appellan t  main ta ins tha t  a lthough the 

EED sets for th  a  ser ies of purpor ted findings as a  resu lt  of the invest iga t ion , those 

“findings” were never  relayed to h im, as he was only provided a  shor t  let ter  tha t  

sta ted tha t  no viola t ion  of the Sta te Policy was established.  Therefore, the EED’s 

posit ion  tha t  he did not  appea l it s findings can  only have been  made to mislead the 

Commission  as there were no “findings” for  the appellan t  to appea l a s he was not  

found to have viola ted any ru le, regula t ion  or  policy.  Addit iona lly, the appellan t  

notes tha t  the EED acknowledges tha t  the a lleged conduct  did not  r ise to the level 

to establish  a  cla im for  sexua l ha rassment .  The appellan t  a rgues tha t  if there was 

no evidence to susta in  a  viola t ion of any policy, ru le or  regula t ion , a s evidenced by 

h im not  being charged with  any disciplina ry infract ion , and no viola t ion  of the Sta te 

Policy occurred, then  no disciplina ry act ion  should have been  t aken .  Instead, the 

appoin t ing author ity took an  adverse disciplina ry act ion  aga inst  h im by reassigning 

h im to another  loca t ion .  In  th is regard, the appellan t  a lleges tha t  the EED 

acknowledges tha t  the reassignment  was  solely due to an  unproven compla in t  of 

sexua l ha rassment , and tha t  the appoin t ing author ity took such  act ion  to prevent  

any incident  tha t  “may” a r ise in  the fu ture.  As a  mat ter  of law, tha t  is not  a  valid 

basis to impose discipline, and is cer ta inly not  an  act ion  that  is “necessa ry” or  

“appropr ia te” as a lleged by the EED.   

 

Addit iona lly, the appellan t  a rgues tha t  the foregoing clea r ly establishes tha t  

the appoin t ing author ity acted in  bad fa ith  in  reassigning h im.  In  this regard, he 

notes tha t  M.M.’s a llega t ions were viewed as credible, despite the fact  tha t  the 

invest iga t ion  fa iled to yield one witness to corrobora te them.  Ra ther , the EED’s 

findings a re predica ted upon one witness sta t ing tha t  handwrit ing on  a  note 

“appeared to be tha t  of the appellan t ” and tha t  the appellan t  made one phone ca ll to 

M.M.’s cell phone.  The appellan t  main ta ins tha t  these “findings” a re pa r t icu la r ly 

astounding when the invest iga t ion  a lso revea led tha t  the corrobora t ing witness 

was, only a  few days before M.M.’s filing of t he compla in t , repr imanded for  
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 However , th a t  is n ot  th e holding in  the ca se cit ed by the EED, Adm inistrative Office of the Courts v. 

R ich ford , 161 N .J . S uper. 165 (1978).  Rather , the mat ter  concern ed the quest ion  of wheth er  th e 

employee’s movemen t  from one Sta t e depar tment  to an oth er  Sta t e depar tment  con st itu t ed a  t r ansfer  

under  N .J .A.C. 4:1-15.1 (now repea led) since her  “t ransfer” was not  to th e same “cla ss” (i.e., t it le).  

S ee also, N .J .A.C. 4A:4-7.1.   



mishandling of evidence, and tha t  the repr imand was the direct  resu lt  of a  

compla in t  filed by the appellan t  against  the witness.   

 

The appellan t  main ta ins tha t  a lthough it  is a  management  preroga t ive to 

reassign  employees, th e appoin t ing author ity incorrect ly contends tha t  it s 

management  preroga t ive a llows it  to reassign  the appellan t  a s discipline without  

going through the disciplina ry procedures.  In  th is regard, the appellan t  a sser t s 

tha t  unless a  reassignment  is for  some legit imate business need, such  as sta ffing 

reasons, then  the reassignment  can  be considered an  adverse personnel act ion  or  

discipline.  Although the EED insist s tha t  there was some established misconduct , 

it  fa iled to go through appropr ia te disciplina ry mea sures.  Moreover , it  

acknowledged tha t  there was no basis to suppor t  a  viola t ion  of the Sta te Policy.  If 

there was no basis to suppor t  a  viola t ion  of the Sta te Policy, there was no basis to 

impose discipline, and the appellan t ’s reassignment  was improper  and in  bad fa ith . 

 

F inally, the appellan t  disputes tha t  the reassignment  was to a  loca t ion  closer  

to h is home.  On the cont ra ry, he main ta ins tha t  h is former  commute was only 20 

minutes.  However , his commute to the Cent ra l Recept ion  and Assignment  Facilit y 

is one hour  each  way.   

 

CONCLUSION  

 

N .J .A.C. 4A:4-7.2 sta tes tha t  a  reassignment  is the in -t it le movement  of an 

employee to a  new job funct ion , sh ift , loca t ion  or  supervisor  with in  the organiza t ion 

unit .  Reassignments sha ll be made a t  the discret ion  of the head of the 

organiza t iona l unit .  Fur ther , N .J .A.C. 4A:4-7.7 sta tes tha t  when an  employee 

cha llenges the good fa ith  of a  reassignment , the burden  of proof is on  the employee.  

Tha t  sect ion  a lso provides tha t  such  an  act ion  may not  be used as pa r t  of a  

disciplina ry act ion , “except  when disciplina ry  procedures have been  u t ilized.”  S ee 

also, N .J .S .A. 11A:4-16. 

In  the instan t  mat ter , dur ing the invest iga t ion  in to a  viola t ion of the Sta te 

Policy, the appoin t ing author ity reassigned the appellan t  from Mounta inview Youth 

Correct iona l Facility to the Cent ra l Recept ion  and Assignment  Facility, effect ive 

March  18, 2009.  This reassignment  cont inued upon conclusion  of the invest iga t ion 

which  found tha t  the appellan t  had not  viola ted the Sta te Policy.  The EED sta ted 

tha t  a lthough it  did not  substant ia te a  viola t ion  of the Sta te Policy, the appellan t ’s 

conduct  warranted immedia te remedia l act ion  to ensure tha t  no fur ther  conduct  

would be taken  by h im aga inst  M.M., and to ensure tha t  he was aware of the sexua l 

ha rassment  provisions under  the Sta te Policy.  Therefore, he was reassigned and 

received addit iona l t ra in ing.  The EED argues tha t  disciplina ry act ion  was not  

t aken  against  the appellan t  pursuant  to N .J .A.C. 4A:2-2.2 and N .J .A.C. 4A:2-2.9, 

and therefore, since it  acted in  good fa ith , and he is not  a llowed t o direct ly appea l 

the mat ter  to the Commission  pursuant  to h is union  cont ract , the mat ter  should be 

dismissed.  However , the EED acknowledges tha t  the reassignment  was a  



“remedia l” act ion  to ensure the appellan t  did not  engage in  any fur ther  

inappropr ia te conduct .  It  is clea r  tha t  the remedia l act ion  of reassigning the 

appellan t  was in  fact  discipline for  the appellan t ’s a lleged conduct .   Pursuant  to 

N .J .A.C. 4A:4-7.7, the appoin t ing author ity may not  reassign  the appellan t  a s a  

remedia l act ion , without  u t ilizing disciplina ry procedures .  A reassignment  in  

viola t ion  of this ru le may be appea led to the Commission , and the Commission’s 

ju r isdict ion  is not  subject  to the provisions of a  union  cont ract .  Moreover , 

regardless of the union  cont ract , an  appoin t ing author ity is required to u t ilize 

appropr ia te disciplina ry procedures in  disciplin ing it s employees.  In  th is regard, 

one of the main  purposes of Civil Service law and ru les is to ensure cer ta in  

protect ions to ca reer  service employees.  One such  protect ion  is tha t  pr ior  to being 

disciplined, an  employee has an  oppor tunity to review the charges and an  

oppor tunity to dispute those charges.  The appellan t  was not  provided with  tha t  

oppor tunity pr ior  to being reassigned.  Therefore, with in  20 days of the issuance of 

th is decision , the appoin t ing author ity sha ll issue a  Preliminary Not ice of 

Disciplina ry Act ion  (PNDA).  If the appoin t ing author ity does not  issue a  P NDA 

with in 20 days of the issuance of th is decision , then  the appellan t  is to be returned 

to h is pr ior  loca t ion , Mounta inview Youth  Correct iona l Facility.  S ee In  the Matter of 

T am eshia R ussell (CSC, decided August  17, 2011).   

 

The Commission  is specifica lly given  the power  to assess compliance cost s 

and fines aga inst  an  appoin t ing author ity, including a ll administ ra t ive cost s and 

charges, a s well a s fines of not  more than  $10,000, for  noncompliance or  viola t ion  of 

Civil Service law or  ru les or  any order  of the Commission .  N .J .S .A . 11A:10-3; 

N .J .A.C. 4A:10-2.1(a )2.  S ee In  the Matter of Fiscal Analyst (M1351H), N ewark , 

Docket  No. A-4347-87T3 (App. Div. February 2, 1989).  As noted above, the  

appoin t ing author ity has been  ordered to issue a  PNDA to the app ellan t  with in 20 

days of the issuance of th is decision  or  return  h im to h is pr ior  loca t ion .  If, a t  any 

t ime, the appoin t ing author ity does not  adhere to th is t imeframe without  an 

approved extension  of t ime, it  sha ll be assessed a  fine of $100 per  day for  each  day 

of cont inued viola t ion up to a  maximum of $10,000.  

 

ORDER 

 

Therefore, the Commission  orders tha t  the Depar tment  of Correct ions 

in it ia te disciplina ry procedures and issue Rober t  Trent  a  PNDA or  retu rn  h im to h is 

posit ion  as a  Senior  Invest iga tor , Parole and Secured Facilit ies a t  the 

Mounta inview Youth Correct iona l Facility with in  20 days  of the issuance of th is 

decision .  If the Depar tment  of Correct ions does not  issue a  PNDA or  return  Trent  

to the Mounta inview Youth  Cor rect iona l Facility within  20  days of the issuance of 

th is decision , it  shall be assessed a  fine of $100 per  day for  each  day of cont inued 

viola t ion  up to a  maximum of $10,000. 

 

 


